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 1.  TIME:  9:00   CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. 1ST AMERICAN 
HEARING ON MOTION TO/FOR ISSUE, EVIDENTIARY AND MONETARY 
SANCTIONS FILED BY FIRST AMERICAN TITLE COMPANY 
* TENTATIVE RULING: * 
 
Continued to February 7, 2019, 9:00 a.m., by stipulation of the parties. 

 

 

  

  
 2.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA, INC 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 2ND AMENDED COMPLT 
FILED BY AETNA, INC, AETNA HEALTH OF CALIFORNIA INC. 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation of the parties to February 7, 2019 at 9 a.m. 

  

 3.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA, INC 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of DOE FILED BY 
AETNA, INC, AETNA HEALTH OF CALIFORNIA INC. 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation of the parties to February 7, 2019 at 9 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC18-00553 
CASE NAME: DIAZ VS. SODEXO INC 
HEARING ON MOTION TO/FOR TO ENTER JUDGMENT PURSUANT TO 998 OFFER 
FILED BY ANA DIAZ 
* TENTATIVE RULING: * 
 
Plaintiff moves to enter judgment in accordance with defendant’s Section 998 offer. 

In considering any settlement, even only on behalf of the individual plaintiff, the Court must 

consider that plaintiff’s counsel has a fiduciary duty to the class from as soon as the complaint is 

filed.  (Kullar v. Foot Locker Retail, Inc. (2011) 191 Cal.App.4th 1201, 1206; Pirjada v. Super. Ct. 

(2011) 201 Cal.App.4th 1074, 1087.)  Given that the dismissal of the class claims is without 
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prejudice, however, acceptance of the settlement on behalf of the individual plaintiff does not 

violate the duty toward the putative class.   

The difficulty here is that the section 998 offer specifically stated that plaintiff must dismiss not 

only her individual claim with prejudice, but “her claim brought under the Labor Code Private 

Attorneys General act with respect to herself[.]”  But at the time the offer was made, the 

operative complaint did not allege a PAGA claim, and therefore the offer was not capable of an 

unequivocal acceptance, because it would require amendment of the complaint.   Moreover, 

“[a]n offer does not qualify under CCP §998 if it seeks to dispose of claims beyond that at issue 

in the pending lawsuit because there is no way to determine whether a judgment in the pending 

action is ‘more favorable’ than the value of those claims. (Chen v. Interinsurance Exch. Of Auto 

Club (2008) 164 Cal.App.4th 117, 124.)”  (Weil & Brown, Civil Procedure Before Trial (2018) p. 

12(II)-26, par. 12:596.5.)  

Accordingly, it appears that the Court cannot enter the amended judgment proposed by plaintiff, 

because it is not consistent with the section 998 offer, and cannot enter the alternative judgment 

proposed by defendant, because it purports to dismiss a claim that has not been alleged.  

 

  

 5.  TIME:  9:00   CASE#: MSC18-01636 
CASE NAME: LEVY G MANUNTAG VS FIRST AMERI 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MANUNTAG FILED 
BY JAMES DIMON, JP MORGAN CHASE BANK, NA 
* TENTATIVE RULING: * 
 
Without opposition, the demurrer is sustained, without leave to amend as to Defendants JP 
Morgan Chase Bank, N.A., and James Dimon.  A judgment of dismissal with prejudice is to be 
entered as to those two defendants. 

  

 6.  TIME:  9:00   CASE#: MSL18-02232 
CASE NAME: WELLS FARGO BANK, N.A. VS STUA 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY WELLS FARGO 
BANK, N.A. 
* TENTATIVE RULING: * 
 
Granted.  The moving papers, and the lack of opposition, establish that there is no genuine 
dispute as to any material fact and that plaintiff is entitled to judgment. 
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 7.  TIME:  9:00   CASE#: MSN18-2229 
CASE NAME: OAK HILL PARK VS THE CITY OF A 
HEARING ON MOTION TO/FOR LEAVE TO INTERVENEAND FILE A NOTICE OF 
GENERAL APP FILED BY SAVE MOUNT DIABLO 
* TENTATIVE RULING: * 
 

 Save Mount Diablo (“SMD”) moves for leave to intervene in this matter challenging the 

validity of the “Let Antioch Voters Decide” initiative, an ordinance submitted to and adopted by 

the City of Antioch.  Grounds for intervention under Code of Civil Procedure section 387(d)(2) 

appear to be established, through sufficient declarations showing SMD’s role in the drafting and 

support of the initiative.   

Rather than file an answer in intervention, SMD intends to file a general appearance 

(which is commonly permitted in the Complex Litigation department), to be followed by a 

demurrer. 

Respondent City of Antioch does not oppose the motion. 

Petitioner Oak Hill Park Company does not actually dispute that grounds for intervention 

are established, it instead argues that (1) an intervenor must file a complaint or answer; and (2) 

intervention should not be permitted as to the Twelfth Cause of Action (the takings claim). 

1. Filing an Answer. 

A party may intervene under Code of Civil Procedure section 387(b)(2) by “[u]niting with 

a defendant in resisting the claims of a plaintiff,” which is what SMD apparently intends to do.  

Section 387(c) provides that a motion to intervene “shall include a copy of the proposed 

complaint in intervention or answer in intervention[.]”  Section 387(e) provides that if leave to 

intervene is granted “the intervenor shall do both of the following: (1) separately file the 

complaint in intervention, answer in intervention, or both[.]” 

While SMD is correct that the documentation supporting its motion shows that it has a 

sufficient interest in the matter to intervene, the answer serves a different function: it is important 

to establish the intervenor’s position on the claims raised in the action.  (Bowles v. Superior 

Court (1955) 44 Cal.2d 574, 589.) 

Moreover, the wording of the statute is clear: an intervenor must submit a complaint or 

an answer with the motion and file and serve it if the motion is granted. 

The Court notes that the issue is not of great practical significance.  The filing of an 

answer does not waive the subsequent right to demur on the ground that the petition does not 

state a cause of action.  (Code of Civil Procedure § 430.80(b).)  In addition, an answer may be 

followed by a motion for judgment on the pleadings under Code of Civil Procedure section 

438(c)1)(B)(ii), on the same grounds.  Moreover, the objection that a complaint does not state 

facts sufficient to constitute a cause of action may be raised by demurrer or by answer.  (Code 

of Civil Procedure § 430.10 [“The party against whom a complaint or cross-complaint has been 
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filed may object, by demurrer or answer . . . on any one or more of the following grounds: … (e) 

The pleading does not state facts sufficient to constitute a cause of action”].)    

The Court takes judicial notice of the legislative history submitted by SMD.  The 

legislative history, however, does not support the conclusion that an answer need not be filed.  

The Legislature noted, as has the Court, that the requirement to file an answer does not 

preclude the intervenor from raising legal objections to the pleading by demurrer or otherwise, it 

simply must be done after or with the answer.  It also noted that the “bill ensures that once a 

court grants intervention, parties have sufficient notice about the intervenor and how to respond 

to the intervenor.”  This is consistent with the view that an answer must be filed.  Moreover, the 

fact that the Legislature specifically expanded the prior law that had required a “complaint” in 

intervention to include an answer, but did not include a demurrer as an alternative, adds some 

support to the inference that only a complaint or an answer is to be permitted. 

The Court understands that SMD may not be in a position to admit or deny many of the 

allegations of the petition, but the rules of pleading allow a party to deny allegations based on 

lack of information and belief, where appropriate.  (Code of Civil Procedure section 431.30(e).)  

The Court does believe that in the context of Complex Litigation, and of this case, it has 

discretion to allow SMD to first appear through a general appearance.  The parties are then 

directed to meet and confer to determine the extent to which the existing stipulated schedule 

must be modified in order to enable the matter to proceed.   

The Court is not free, however, to ignore the requirement that the answer in intervention 

be submitted with the motion to intervene.  Accordingly, the motion will be continued to enable 

SMD to submit a proposed answer in intervention as a supplement to its motion.  Petitioner will 

have ten days to file an objection solely on the ground that the proposed answer unduly 

expands the issues in the litigation, after which the matter will be deemed submitted. 

2. The Twelfth Cause of Action. 

Oak Hill Park Company also opposes any effort to intervene with respect to the Twelfth 

cause of Action, the takings claim, on the ground that SMD has no interest in that issue, i.e., 

whether a taking has been effected requiring compensation of petitioner.  Petitioner argues that, 

since the takings claim will arise only if the LAVD initiative is found to have been properly 

adopted, MSD’s interest in adoption of the ordinance would no longer apply.  It is hard to 

imagine, however, that SMD’s interests would not be adversely affected if the ordinance were 

found “valid” but to expose the City of Antioch to substantial liability for damages.  Accordingly, 

SMD’s interest in assuring the LAVD initiative’s validity applies to the takings claim and is 

sufficient to support intervention as to that cause of action. 
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 8.  TIME:  9:00   CASE#: MSN18-2231 
CASE NAME: ZEKA RANCH ONE VS CITY OF ANTI 
HEARING ON MOTION TO/FOR LEAVE TO INTERVENE AND FILE NTC OF GEN 
APPEARANCE FILED BY SAVE MOUNT DABLO 
* TENTATIVE RULING: * 
 

Save Mount Diablo (“SMD”) moves for leave to intervene in this matter challenging the 

validity of the “Let Antioch Voters Decide” initiative, an ordinance submitted to and adopted by 

the City of Antioch.  SMD was actively involved in the drafting and promotion of the measure, as 

established by appropriate declarations.     

Rather than file an answer in intervention, SMD intends to file a general appearance 

(which is commonly permitted in the Complex Litigation department), to be followed by a 

demurrer. 

Respondent City of Antioch does not oppose the motion. 

Petitioners Zeka Ranch, One, LLC and a number of related business entities (“Zeka 

Ranch”) oppose intervention on the grounds that (1) “sponsorship” of an initiative is not sufficient 

direct and immediate interest in the litigation to justify intervention; (2) MSD has not shown that 

it will not expand the issues in the litigation; and (3) an intervenor must file a complaint or 

answer. 

1. Sufficient Interest to Intervene. 

Zeka Ranch argues that MSD’s role as a “sponsor,” is not sufficiently concrete to justify 

intervention.  Perry v. Brown (2011) 52 Cal.4th 1116, 1143, however, clearly states that 

“organizations that have been directly involved in drafting and sponsoring the initiative measure” 

ordinarily are allowed to intervene, particularly where they do not merely “support” the measure, 

but were actively involved in the drafting and sponsoring of the measure.  (Id., at 1144, n. 14.) 

2. Expanding the Issues in the Litigation. 

Without the proposed answer, it cannot be said with certainty SMD would not expand the 

issues in the litigation.  But it is unlikely, given that SMD has agreed that it will not file a cross-

complaint and in essence is unified with Respondent in resisting the claims of the petitioner.  

The fact that SMD’s demurrer might make arguments not made by the City is not a substantial 

expansion of the issues, because it does not introduce actual new or different claims for relief 

against the parties.  Indeed, the possibility that SMD might raise additional arguments is part of 

the reason for intervening. 

3. Filing an Answer. 

A party may intervene under Code of Civil Procedure section 387(b)(2) by “[u]niting with 

a defendant in resisting the claims of a plaintiff” which is what SMD apparently intends to do.  

Section 387(c) provides that a motion to intervene “shall include a copy of the proposed 

complaint in intervention or answer to intervention[.]”  Section 387(e) provides that if leave to 
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intervene is granted “the intervenor shall do both of the following: (1) separately file the 

complaint in intervention, answer in intervention, or both[.]” 

While SMD is correct that the documentation supporting its motion shows that it has a 

sufficient interest in the matter to intervene, the answer serves a different function: it is important 

to establish the intervenor’s position on the claims raised in the action.  (Bowles v. Superior 

Court (1955) 44 Cal.2d 574, 589.) 

Moreover, the wording of the statute is clear: an intervenor must submit a complaint or 

an answer with the motion and file and serve it if the motion is granted. 

The Court notes that the issue is not of great practical significance.  If the Court requires 

an answer, the filing of an answer does not waive the subsequent right to demur on the ground 

that the petition does not state a cause of action.  (Code of Civil Procedure § 430.80(b).)  In 

addition, an answer may be followed by a motion for judgment on the pleadings under Code of 

Civil Procedure section 438(c)1)(B)(ii), on the same grounds.  Moreover, the objection that a 

complaint does not state facts sufficient to constitute a cause of action may be raised by 

demurrer or by answer.  (Code of Civil Procedure § 430.10 [“The party against whom a 

complaint or cross-complaint has been filed may object, by demurrer or answer . . . on any one 

or more of the following grounds: … (e) The pleading does not state facts sufficient to constitute 

a cause of action”].)    

The Court takes judicial notice of the legislative history submitted by SMD.  The 

legislative history, however, does not support the conclusion that an answer need not be filed.  

The Legislature noted, as has the Court, that the requirement to file an answer does not 

preclude the intervenor from raising legal objections to the pleading by demurrer or otherwise, it 

simply must be done either after or with the answer.  It also noted that the “bill ensures that once 

a court grants intervention, parties have sufficient notice about the intervenor and how to 

respond to the intervenor.”  This is consistent with the view that an answer must be filed.  

Moreover, the fact that the Legislature specifically expanded the prior law that had required a 

“complaint” in intervention to include an answer, but did not include a demurrer as an 

alternative, adds some support to the inference that only a complaint or an answer is to be 

permitted. 

The Court understands that SMD may not be in a position to admit or deny many of the 

allegations of the petition, but the rules of pleading allow a party to deny allegations based on 

lack of information and belief, where appropriate.  (Code of Civil Procedure section 431.30(e).)  

The Court does believe that in the context of Complex Litigation, and of this case, it has 

discretion to allow to first appear through a general appearance.  The parties are then directed 

to meet and confer to determine the extent to which the existing stipulated schedule must be 

modified in order to enable the matter to proceed.   

The Court is not free, however, to ignore the requirement that the answer in intervention 

be submitted with the motion to intervene.  The Court is not free, however, to ignore the 

requirement that the answer in intervention be submitted with the motion to intervene.   
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Accordingly, the motion will be continued to enable SMD to submit a proposed answer in 

intervention as a supplement to its motion.  Petitioners will have ten days to file an objection 

solely on the ground that the proposed answer unduly expands the issues in the litigation  

(keeping in mind the Court’s discussion of that issue, above), after which the matter will be 

deemed submitted. 

 

                                      ADD ON 

9.  TIME:  9:05   CASE#: MSC18-01147 
CASE NAME: ROBINSON VS ONYX PROTECTIVE 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ONYX 
PROTECTIVE SERVICES, INC. 
* TENTATIVE RULING: * 
 
Granted.  The supplemental declaration establishes sufficient grounds. 

 


